For Release morning papers, R-226
Saturday, llarch 18, 1939

In the matter of

Hearing on Proposed Amendments of

.

-

Sections 536.1 and 536.2 (Area of - Findings and Recommenda-

Production) of Regulations issued 'ti6n of the Presiding
under the Fair Labor Standards Act Officer
of 1938 March 14, 1939,

FPresh Fruits and Vegetables

The Texas Citrus Shippers' Association, The
West Michigan Growers' and Shippers' Association, the
Agricultural Producers' Labor Committee, the International
Apple Association, and sundry other parties having filed
petitions with the Administrator for an amendment of Sec-
tion 536.,1 and Section 536.2 of regulations issued by the
Administrator under authority of Section 7(c) and Section
13(a)(1) of the Fair Labor Standards Act of 1938 - Title 29,
Labor, Chapter 5, - Vage and Hour Division, the Adminis-
trator gave notice of a public hearing to be held at the
Hotel Raleigh, Washington, D, C., 10 o'clock A. M.,
December 14, 1938, before the undersigned as presiding
officer. By subsequent notices the said hearing was post-

poned to January 9, 1939 at the same hour and place.
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Pursuant to notice the undersigned convened the

. hearing and an opportunity was afforded to all who appeered
to present testimony and to question witnesses through the
Presiding Officer, . Appegrances were entered for and against
the various proposed amendments. Pursuent to permission,
. briefs.und additional statementg were filed subseauent to

the hearing by petitioners and protestentse

I Introduction

The scope of this hearing was stated in the no%ice
of hearing by the following question,‘"What, if any, admend-
meﬁt should be mmdé of Section 536.1 or Secéion 53642 of the

* regulations issued under the Fair Lab;r Standards Act of 1538
in respect to the dcfinition'of"area of productiont for fresh
fruits and vegot&bloé.".l/ The breadth of the problem is row
fleoted in the widely representative cﬁpadity of the persons

who appeared at the hearinge While it is true that the

processors and packers of certain fresh fruits and vegetables

l/ It is elear thut Section 536.1 is not spplicable
to fresh fruits and vegetubles, since the exemption in Secotion
" 7(c) of the Act is valid for fresh fruits and vegetables wherever

first processed, canned, or packeds
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in certain districts did not appear in person, the volumeé and
nature of the facts prédsented arc sufficient to reveal the
wajor »roblems involved in defining "area of production" for
the industries mentioned. Particularly full data are supplied
for the California citrus industry, for the California decid-
uous fruit and vegetable indqstry (except canning), for the
South Texas fruit and vegetable industries, for the Florida
citrus andicelery industries, for the apple industry, and
for various other sections and commodities. The record
reflectea the limitation of thes hearing to fresh fruits and
vegetébles. Little testimony was offered on other commod-
ities. One possible exception to this may be found in the
inclusion of testimony concerning west coast walnuts. Inas-
much as the petitioner appearing on behalf of the walnut
industry indicated that a special treatment of walnuts might
be considered desirable.and did not insist that walnuts need
necessarily be included herein, it appears appropriate to
exclude walnuts from this finding without prejudice to a sub-
sequent detesrmination.

The terms of Section 13(a)(10) of the Fair Labor
Standards Act of 1938 include certain operations clearly
applicable to the fresh ffuit and vegetable industry and
others clearly not so applicable. The record fails to show
a sharp distinction in the use of all the potentially
applicable terms, and the precise cetermination of their

scone need not be made at this time. As a matter of con-




.

venience the present findings will consider in turn:

(1) Preparing fresh fruits and vegetables in their
raw or natural state for market. (Including hand-
ling and packing). 2/ :

(2) Canning fresh fruits and vegetables for magket.

(3) 'Drying‘fresh fruits and vegetables for market.

(4) Storing fresh fruits and vegetables for market.

Pinally, it may be well to note that these findings

are concerned only with fresh fruits and vegetables that move "

in interstate commerce, since the Act applies by its terms
only to persons engaqu in interstate commerce or in the pro-
duction of goods for interstate commerce, It is possible
that fruits and vegetables grown, handled and consumed in
the same state are differently handled, but no consideration
thercof is necessary herein. The interstate movements are -
large and ébnsequential,'and the indvstry described at the
hearing is national in its range.

I1 Preparing Fresh Fruits and Vegetables in Their
Raw or Natural State for Market.

The widespread use of ceatral packing houses is a
develonment of recent years. In the past the individual
grower shipped his produce to market without special prepara-

tion other than to place it in such containers as were abso-

2/ The trade expression "packing iouse" is used
herein only in reference to preparation in the raw or natural

Stateo
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lutely nceessary for shipmonts The change that has come

about was couscd partly by logislation, partly by now merket-
irg or purchasing habits. It hes been learned by growors

taat the best prices arc paid for fruits ‘and vegetables thet
have boen ocarefully cleancd, graded,-and'paCkcd.'E/“It has
2lso boon lcarnoa thot the vorying tastes of different morkets
can best be served by the supply of certnin gredes snd typesa.
Hand in hand with this change in marketing techniques go the
now roquiromcnts imposed by Stote and Federal legislation

and rcgulhtion. Sprayed apples ocannot move in interstate
commerce unless they are washéd; fruits destined for foreign
ports must be foderally inspocted and must measurc up to
federal standards of purity; ohiy graded citrus fruit‘mny be
shipped cut of the State oé Floridas This list of laws and
regulaticns could, of coursec, be greatly extended, but it is
sufficient to indicate that a very iméortant part of the fresh
fruits and vegetables thet move in interstote commerce must be
prepared for market in an ostablishmbnt.whoré cleaning, greding,
packing ond othor facilities are availablec. When the compul~
sion of marketing demends and practicos is added to the
compulsion of logislation dnd rogulation, it is cwident that

the total amount of nrodusce so prepared that reachss the mer-

ﬁ/'Vafious attendont operationg such as bringing
out lotent color are of importence with some commoditicsse
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ket is of great consequence. The proportion undoubtedly
varies in different parts of the country and with different
commodities but such preparation appears to be characteristic
of the major portion of all interstate shipments.

Data supplied by various witnesses show that modern
machinery for the preparatory operations is too expensive for
individuael growers to provide. Thus the equipment in a one=-
chain Florida celery wash housé costs $15,000 to $25,000 and
the investment in two apple packing houses in Virginia and
West Virginia totals $35,000. The investment in large fruit
and vezetable vacking houses may be far greater. Furthermore,
the capacity of even a small packing house is such that a
large voluuie of production is necessary to make its operation
gconomical or feasible. Under the circumstances it is obvious
that only @ minute perceﬁtage of farmers have enough capital
and enough production'to make it possible for them to own and
operate their own packing houses. The average grower must
depend on a central packing house if his produce is to be
prepared for ma?ket, and, as stated above, to an increasing
degree he must, by legal or commercial compulsion, have his
produce prepared for market if it is to be marketed at all,
or marketed profitably. It is important to note that fruits
and vegetahles from all sections are in competition in the
great consuming markets.

As a result of these conditions, producing areas

are habitually serviced by community packing houses. A great
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many of these are operated by producers! cooperatives; for
exalple, cooperative packing houses handle over 85% of .
California citrus, 53% of Texas citrus, about 70% of the fruit -
produced in the Hood River District; about 70% of California
avocados, and about 25% of the Bastern Shore of Virginia fruits
and vegetabless However, the degree of cooperative control
varies greatly with different commoditios and in different
sectionse

The second characteristic form of ownership and op=-
eration of packing houses is the locally controlled independent,
i.e. non-cooperative, establishment. In some instances these
establishments may buy the produce, but in many they operate on
a custom basis, i.ece, they charge the grower for the services
performed but do not take title to the goods. The testiﬁony
given at the hearing indicates that rafes and services are simi-
lar in cooperative and independent establishmentss Cnly in a
few instances docs there appear to be anything approaching
domination of the packing industry by independent (i.ee, non-
cooperative) institutions, Indeesd, in some important instances,
particularly on the West Coast, packing house practices and

standards are set by the cooperatives. g/

g/ The wnole subject of packing house control is in-
adequately dealt with in the record. Additional material is
found in the Federal Trade Commission Inguiry into Form Income,
Part 1I, (Government Printing Office, 1938), of which cognizance

is taken hereine
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No quantitative data are supplied on packing houses
operatved by non=local owners, but insofar as the record goes
on this subject, such external control appears to be an incon-
siderable element., However, in certain commodities the large
independent shipper, who may or may not operate a packing house,
is an important factor. §/ Likewise small (probably very much
swaller) in relation to total production is the operation of
packing houses by individual growers, although there is some
evidence that there is a slight competitive factor between
on=farm and off-farm packing houses of this nature under the
present definition of "area of production”" in a few local-
ities.,

It was urged by the applicants that the areas in
which some fresh fruits and vegetables are grovmn in commercial
quantities are recognized in law (such as marketing agreements
for production control) and in common usage. Among the dis=-
tricts thus cited are: - citrus - Northern California (6
named counties); Central California (3 named counties);
Southern California (7 named counties); Arizona (3 named
counties); = apples - California (Sebastopol district );
Washinzton and Oregon (Y’akima9 Tenatchoe, Walla "alla, liedford,
1filton, Hood River, and Freewater districts); Virginia (in-
chester district); avocados - California (5 named counties);

- celery - Florida (9 named counties).

Q/ See Federal Trade Commission, Agricultural
Income Inquiry, Part II, p. &.




It appears. that some of the recognized districts
are sharply defined by natural or political boundaries, where—
as nany others are not easily definable or separable from ome
anothers Q/ AThus‘in California the applican?s request thgﬁ"
the'definition o be adopted consider the sixteen citrus pro~-
ducing counties in three different districts:-as a singlé arsa
of productions Similarly the vegetable producing area in
California is said to consist of 40 of the 58 counties in the
States« Whatever might be found by further investigation, the
present record does not contain the data for mapping all the
area in which ffesh fruits and vegetaﬂles are growns

On the whole the record shows a common tendency
for packing houses to be 1ocat¢d as close to the farms  from
which they draw their produce as access to transportation,
refrigeration, and other fa;ilities will permit. The reasons L
for this are obvious. First, fresh fruits and vegetables are
best meintained in prime condition if they are handled promptly
after pickings Secon&, there is a saving in freight costs

since preparation for market frequently includes the removal

of culls, etce ’

r

§] As instances of producing districte that are

obviously distinct may be mentioned the Southern Rio Grande
Valley, and the Hood River area. It is interesting to observe
that the strongest provonent of "requnized districts", offers

' glternative suggestions as to district delineation in named

areas (Phillips Brief p.3.) (766)
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It can be expected from the foregoing that the
typical packing house wili be found near the fzrms from which
it draws a'major part of its products, and, és a coyollary,
usually in the country or in a small towng this conclusion,
based on g priori considerations, is supported by the cle?r
weight of evidence. Exception to such typical packing house
locations are relatively few, Veriability in distance from the
producing farms is caused amo%g other factors by (a) absence of
transportation and other facilities in the immediate producing
areasy (b) density of production;' (c) perishability of the pro=-
ducts; (d) character of farm~to-packing house roads.

Citrus fruit, although perishable, does not dete-
riorate rapidly and is not highly fragile. Thus in California,
with good roads, the fruit may be hauled as much as 80 miles
to the packing house, although distances of 18 to 30 miles are
much more common. In Florida, where the citrus acreage is
spread over a large part of the State, average hauls are fre-
quently longer and maximum hauls go up to.250 miles in some
cases, On the other hand, in Texas, where the acreage is con=
fined to one small erec, the maximum haul is about 60 miles.

By contrast with citrus, celory, which is highly perishable
uwntil it 48 iced, ie hauled in Florida an avorage distance of
only 24 miles, and the longest known haul is only 17 miles.

An illustration of normal conditions is furnishcd by Californié
vegotables which move only 10 to 35 miles.

It has been indicated above that packing houses are
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frequently found in the small towns near the farms they serve,
or on the outskirts thereof., In a few instances the houses are
located in large cities, for example in Los Angeles, although
usually these cities are close to the producing areas. There

is evidence 1o show that these large city houses bear a some~-
what different relation to the farms than the open country and
small town or small city packing houses. Thus in California

some non=-citrus fruits and some vegetables are shipped in mixed
car lots to satisfy market demand. In waking up the mixed cars
the packing house must frequently look beyond its normal pro-
ducers for produce to fill out the orders; this produce it ob-
tains from other growers or from other nacking houses. The pro-
duce is thus subjected to an abnormally long first haul, or to

a second shipment (before shipment to market), and it so happens,
probably not acc¢identally, that this mixed car business in
California is concentrated largely in the 16 vegetable packing
houses within the corporate limits of the city of Los Angeies. Z/

In Florida, the normal, rather direct movement from

?

farm to nearby packing house, is somewhat distorted in some

ingtances by a choice of packing house with reference to further

7/ The California mixed car business is small in com=
parison with total California production. In South Texas the
mixed car business is of greater consequence, but the producing
area is so concentrated that no significant distortion of normal

hauls is caused thereby.

- 11 -
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shipment. Thus among the longest hauls of Floride citrus are
those to the packing houses in the threec gateway cities of Ft.
Pierce, Tampa and Jacksonville, the last two named being large
cities. It must “e assumed that the location or development
of the packing houses in these cities was caused less by direct
access to major producing areas than Dy direct access to markeis.
These matters are dwell on hecause they form a contrast
to the usual direct and short haul relationship hetween the
farmer and the packing house, but the concent of a short direct
haul does not inevitably mean that a grower hauls his produce
to the packing house nearest his farm., He is frequently
influenced Dy such imatters as membership in a cooperativé9

availability of special facilities at another house, nearness

7

of the house selected to a source of farm supplies, etc.

9

It has already been noted that for certain ship=- '
ments, the nacking house from which the produce is shipped is
not the first concentration point for the fruits or vegetables.
Other instances of a similar variation from the basic patiern
may be observed. Tor example, in some narts of the country
where there are not many packing houses, the produce is first
assembled at an assembly point for convenience and economy in
transportation to the packing house.

In connection with the location of most packing
houses in simll cities, towms, and rural areas, it is asserted
that there is great difficulty in obtaining a large supply of

labor to meet the seasonal peaks of production. §/ The

— - —

8/ The exemption set forth in Section 7(c) of the
Act was intended to provide for this situation.

- 12 =
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aggregate length of peak periods is considerebly affected by
the duration of the operating season. Thisrvaries greatly;
the season for Southern California citrus iasts from December
through October, whereas many crops are harvested and packed
in a period of three or four weeks. However, packing houses,
especially in California, Texas, and Florida operate over long
periods by packing successive crops, either of different come
modities or of the same commodity successively ripening in
different arcase 2/ Even when the packing house operates con~-
tinﬁously or almost continuously throughout the year, it is
normally subject to sudden demands on its facilitiecs that must
be met if it is to render adequate service to the grower. To
some extent this condition may be overcome by the enlargement
of the working force, and this sté% is used in practice; but
it is contended by the petitioners that the normal packing
house, situated away from large reservoirs of labof, cannot
surmount the seasonal peak or peaks solely by hiring additional
workers, and that it must therefore employ its workers for
bcéasional or freguent periods of hours in excess of the pre-
sent statutory maximum. To wha; extent this practice could be
abated by improved management methods cannot be said, but the

existence of the practice, modified, especially in the case of

9/ This factor affects the length of haul from farm

to packing houses
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women, by state legislation limiting hours of work and by

general social considerations, cannot be denied. lQ/ In its
defence it is argued that the shortness or irregularity of
scasonal operations makes long hours essential for a worker
who must gain all or most of his whole year®s cash income in
a restricted period of time, but it may be noted that many
packing housos operate for a major portion of the year. In
this connection the petitioners presented evidence to show
that most packing house workers are residents of the community,
and frequently members of farm familiese While there are many
migratory workers employed, the desirability of avoiding
the influx of additional large groups of seasonél migratory
workers was also urged by certain witnessess 11/

In addition to the proﬁlem of finding labor is'the
problem of relating the investment in equipment to its oper-

ation by the optimum number of employees each yecare. The

19/ Strong opposition to the extraordinarily long
hours worked by some packing house and cannery employces will
be found expressed in the Record, pp. 355-8.

ll/ The rccord contains no convincing data on total
packing housc omployment but figures for the citrus industry of
20,000 employces (pcak) in California end Arizona, and 30,000
in Florida (combined packiné house and cannery employment) may
. be noteds Apparently total employment has increased greatly

over the yeors.
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evidence on the number of énzployees in packing houses is not
.clear but some similarity in average packiag house employment
is shown; - Californis - Arizona citrus employees 50 tc 200;
Texas fruits and vegetables 15 to 2003 Califomia deciduous
fruits 26 to 80; apples 30 to 90; Florida celery 30 to 230; 12/
Virginia Bastern Shore vegetables 10 to 40. Furthermore it'; is
stated that at J.mt in Micligan the %gpical fruit packing
house can be'opcmtad with a skeleton oyew of 15, but for
efficient operation should have 26 as a minimume. For ob-
vious reasons, there were no witnesses present to testify
é,bout the small packing shed with seven or fewer employees,
but it is plain that normal conditions in a great number of
establishments that pack fruits end vegetables for market in
comfercial quantities' require more than seven employeces.

It has been stmted above that hours of work in
packing houses arc to some extent limited by state legisla-
tion. . Even more striking is the e¢ffeoct of state logislation
on wages. Minimum rotes (in genmoral applicable only to women)
are California 38~1/3¢; Washington 52-1/2¢; Oregon 30¢;
Wisconsin 22-1/2¢; Minnosota 24-36¢; Massachusetts 27¢; Puerto
Rico, $1 per 8 hour 58.& (edults). The actual prevailing average

rate of pay in these statoes (excopt Puerto Rico)is usually

12/ The celory wash shed is sct up with units

called chains. Apparcently a singlo chain requires about 30 workers.
. :
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above the state statutory minima and the rate for men is con-
sistently higher than the rate for ﬁomen. Thus in the pack=-
ing houses in this group of states, a base rate of 304 would
requiée no adjustment in the Western stages and only a slight
revision elsevhere. There is evidence to show that rates of
25¢ or more are common in such diversé states as Nevadé,
| Indiana, Michigen, New Jersey and Pennsylvania. In Florida
only a few citrus houses pay less thén 25¢+ On the other hand,
loﬁer rates are common in Texas, in Virginia and in other states.
Disparity in existing rates finds its counterpart in the chief
preoccupation of the applicants. Thus the major concern of the
packing houses in the higher waze states is in the ovértime
penalties, which se;erely increase the disvarity between their
rates and rates elsewhere whenever overtime must be paids
Plants in 1ow.wage areas are, of course, primarily concerned

with the present and future statutory wage minima.

The question of wage rates is intimately connected

: with the general problem of costs and profits in the industry.

| It is apparent that, whatever the condition of individual pack-

| ing houses, the fresh fruit and vegetable industry is seriously

| depressed at the present time for both growars and packerss It
ig the contention of many witnesses that enforcement of the wage
and hours stendards of the Act would automatically result in
even lower prices to producers. However, the record fails to

supply any adeguate statistical data to support this contention

| : (766)
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It may well be doubted that all the increased cost would in-
evitably be charged against the grower. It is also probable
that the percentage of the total delivered cest attributable

to the packing house (and particularly to packing house labor)
varies in different localities and with different commodities;
in some instances it'may represent a very small ggrcentage of
the total, in others it may be considerable. In any event, any
estimates of increased cost given at the hearing appear to be
no more than guesses.

III Canning Fresh Fruits and Vegetables for Market

Canning is defined by Mrs. He Thomas Austern, appear—
ing for the National Canners Association (Record p. 522) as
follows: "Canning is defined as hermetically scaling a pro-
duct and thereafter sterilizing it by heat." It would be
superfluous to dwell on the tremendous importance of this
process poth to growers of fresh fruits and vegetables, and
to consumerse Canned goods are non=perishable for long pe-
riods of time; they need nelther refrigeration nor  other
special handling; broadly considered, canning is much the

most imoortant method for the profitable preservation of a
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seasonal oversupply of fresh fruits and vegetables. ;g/

The record contains no evidence of a general
shift from farm canning to central off-farm canning com=
parable to the historical trend in unprocessed preparation
for market. Indeed, the urban origin of canning was testi-
fied to by witnesses from Baltimore who stated that the
American canning industry was born in that city. In any
event, modern canneries are typically independently, not
cooperatively owned and operated. There does not appear to
be any important fruit or vegetable in which cooperative
canning plays a dominant part.

For example, it was testified to that only two of the
approximately 300 members of the Ozark Canners Association
are cooperatives, nor does it appear that there are other
cooperative cannertes in the 0Ozark Region. Illustrative
data on this question may be found in the Agricultural
Income Inquiry Part II, pp. 127-138.

There is evidence in the record tending to show
that many canneries are locally owned; against this must

be set other evidence in the record and the conclusions in

13/ The record shows that apples are preserved in
large quantities in refrigerated warehouses without processing,
and it is probable that root vegetables are similarly held off
the market, but this ajpears to be an exception to the general
practice of the industry.



@ 30w

the Agricultural Income Inquiry Part II, po. 127-138,
indicating that a major portion of some coggodities and
a substantial portion of others are canned by a comparatively
few large canning companies.A These companies have numerous
branches in the country as well as large establishments in
citiess Their control and operation is clearly commercial
and industrial, and removed from the growsrs

he record fails to give an adequate account of
the extent of canning on the farm, but thare is some indi-
cation of the existence of canning operations conducted by
large growers ior their own productse. An occasional local
competitive situation may arise thereby, but there is no
reason to believe that this is more than a very minor
element in the whole industrye. It may also be assumed,
since the reccord is silent, that farm canning of small
quantitics of fruits and vegetables, =zs a family or
neighborhood undertaking, is a negligible factor in comw
parison with the general volume of cannings. In sum, as stated
above, the typical connery is owned and operated commercially,
frequently by a lorze canning company, and not by or for the

farmer.
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A highly characteristic feature of the canning
indusfxy is contracting for suppliese According to the
Counsel for the National Canners Association (Record p. 524),
approximately half of all fruits and vegetables used in canning
are delivered to the cannery pursuant to a contracte Usually
the contract ié méde on an annual basis and provides for

the cultivation by the farmer of a.stated number of acres of
each crop contracted for, and the delivery of the product
thereofs The contract may also provide for financing by the
canner and other matters. The balance of the fruits and
vegetables received by the canneries are almost invariably
bought outrighte. 14/ In neither instance is this ;roduce
handled for the farmer'!s accounte This is not usually |

true with respect to cooperétiye canneries and certain ex-
ceptional instances of custom canning may also be noted, but
it‘is the normal practice throughout the industrye

| Canneries, in the common phrase, are both seasonal
and non-seasonals In other words, there are some canneries

that operate only for a short period and others that oper-

ate all year round, or most of the ycars. The primary

14/ In some instances capners purchase their fruits

and vegetobles from commission houscse
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suishing factor ig the nature of the produce. Thus

= |

distine

(%]

.

many canneries can only fresh tomatous, others can tomatoos

and snxp beans, and others tomatoes, suap heans and spinach,
etcs, etecs Obviously, the three or four pack cannery generally
opsratves for a longer period than the one or two pack cannery.

The coumriodities naned as illustirative, and the meny others

1

comionly canned, are clearly fresh fruits and vegetadbles.

'

By contrest a tremendous part of the canning “usiness is tho

manvfecture of souns, fruit salads and other coubined products

in vhich one or worc ol the ingredients is a canned oroduct.

This orocess of repacking, as it is called, does not appear
to be contemmlated az an exennt operation under the Act; in

&

any oveni, it is clearly outside the scope ot this deter=

mination since canned ;oods are ot definable as fresh fruits,
and vegetables. Sindlarly: the caaning of "dry lines," even
to the cxtont that such operations wisght be covered by Section

13(a)(10) is irrelevant to the »sresent incuiry. 15

lé/ The proper classification of by~nroduct canning
such as the manufacture of nectin is not apnropriately deter-
minahle herein. Anv advisory oninion thereon may be pronerly
issued by the Administrator in an Internretative Bulletin or

similer »ublicetion.



3ince the tynical cammery is usually 2ot a cone

munity underteking operated to serve nearby farmers, its

location may be dictated by a variety of general business

e
“

consicerations. Canneries that can several commodities are
frequently located near the most werishabls o these, bhut at
& considerable distance from the others. Canneries that wish
to £ill cut certain orders mey go long.distances for sone of
vheir comuodivies. Furthermorc, the volume of canning is

frequently dictated by market demand: therefore, the canner

9
does not ¢sorend entirely on local suﬁplies; and »urchases
his fruits and vegetables on the oven market. inally, one
economic function of canning is the usilization of substand=-
ard fruits and vegetables that have little or no commercial
value in their raw or natural state. For such canning it
is »ractical to haul perishable commodities long distances,
since bruises in fruits and vezetables used for canning are
not coupletely destructive value.

The effect of these considerations can be seen in
the highly variable actual conditions described in the
record. (nly a small oortion of California citrus fruit is
canned and it may be noted that the 13 citrus canneries, all
of which operate on packing house culls, are loceted near the
houses cnd the groves, so that hauls are short. The imdor-
tant Florica citrus canning incustry, operating for about six
moaths & year, procures pert of its citrus direct from the
groves ond part from packing houses. There are only 50 citrus

camneries in the State in comdarison with 350 citrus packiag
(766)
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houses; accordingly some fruit is hauled to the canneries over
200 miles, and the average haul is longer than the haul to the
packing house. South Texas canneries use only the local
produce, and are accordingly all located in the small towns

of that restricted area. A witness for the Eastern Shore of
Virginia Produce Exchange states (Record p. 623): "This market
has been developed by the Exchange on a cooperative basis, mainly
with canners located at points outside the Zastern Shore of
Virginia, since the canneries inside the area are inadequate

to care for the production." Thus this cooperative arranges
for camning contracts for its members with cammeries in
Ijaryland9 Pennsylvania, and New Jorsey, including canneries

in the cities of Baltimore and Philadelphia., The produce is
first assembled and inspected at assembly points and then
shipped to #ke canneries. In .rkansas canneries gbiain
tomatoes from distances up to 20 miles, but greens, beans,

and spinach come from distances ranging from 35 to 110 miles.
Wisconsin canneries are usually located close to their crops
and in small towns. The exhibit furnished by the NHational
Canners Association in 1938 and incorporated in the record by
reference, shows hauls up to 100 miles in llinnesota to

accomiodate suddenly ripened crops. The Northwest canners

occasionally go 700 or 800 miles for their produce and the
Baltimore canners depend partly om local supplies, up to 50
niles, partly on the produce of the Delmarva Péninsula7 u» to
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200 miles, and partly on goods brought from growers or co&—
mission houses, up to 500 miless And in Puerto Rico the six
small citrus canneries are all located on farms and draw their
produce from nearby farms.

While there may be some home canning with equip—
ment operated by 7 or fewer persons, it is the opinion of
all witnesses that any commercial cannery must employ a
greater number of persons. The aétual number of employees
varies grcatlye Illustrative employment figurecs include
Texas 10-300; Arkansas average 100; Puerto Rico 10-90;
Baltimore, skeleton crews 25-50, full crews up to 200. Condi-
tions with reference to wages paid and hours of smployment,
described above in connection with packing housos are sub—
stantially similar in canneries. However a difference may be
noted in the possible effect of increased cannery labor costs
on the net price rcceived byvthe farmer for his producé} .
Since most canneries are independent and not cooperative, since
many are branches of large canning companies, and since most
canneries buy their produce and do not.handle it fpr the
grower's account, it is probable that increased cannery labor
costs would be borne by the grower to a smaller degree than
- increased packing house costs, assuming other factors to be
equals .Furthermore, since it appears probable that canneries
are in geaercsl nore higher mechanized thap packing houses, an
~increase in labor cost would represent a smaller increase in

total cost for canneries than for packing housese
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IV Drying Frosh Fruits and Vegetables for Market

The record does not céntain much material on dryings
Apparently most drying is done by the farmer on the farm and
the product is then sent to be cleaned and packed. If the
packer is a cooperative, the grower retains title; if the
packer is o commorcial institution, the product is bought

before clecaning and packings In some cascs weather condi-

"tions cause the grower to ship his fruit to the dry yard un—

dricd. A certain amount of fruit is dried at the yard which
hag8 previously been rejected at the packing house as unsuit-
able for fresh shipment. Except for these qualifications, the
operation of dry yards seems similar to the éperation_of packs
ing houscse |

V Storing Fresh Fruits and Vegetables for Market

The typical packing house for most commodities ships
its produce direct to markete The produce may be stored at
the markct, but such terminal storage does not appear to be
storage for market within the meaning of Section 13(a) (10),
and is not considered hereine.

Storage at the poiﬁt of origin is common with cer-
tain fruits and vegetables, most notably applés. It includes
precooiing in connection with packing, and storage for later
sales Frequeptly, the ﬁarehouse is operated in connection
with a packing house, and the additional transportation from

packing house to warehouse (and occasionally back) does not
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materially alter the total haul from the farm. In some
instances, sorticularly when the crop is unusually heavy, the
produce mty move < congideradle distance to storage. One
witness spoke of shipping apples to storage in Pittsburgh
and Cincinnati from the Winchester wnroducing area.

The storage warehouse normall: does not buy the
produce it stores; it charges the farmer for its services
and the local varehouse is thus pnart of the faciliti
by the ferier in preparing his fruits and vegetables for rare-
ket. Such storage and handling is nornally for the farmer's

account.

VI. Legislative History

1

s apparent from the legislative history that

-]
(=5
o

there wos ol a complete meeting of minds on the significance
of the term “area of production." In spite of the ambiguity,
certain criteria may be accepied by the Administrator as well
established,

An amendment proposed by Senator Schwellenbach to
the original bill, was posited on the belief - hat the exemption
of the nacking house on the farm (in the definition of
"agriculture") vould discrinminete against the suell grower vho
was forced o use & community packing housc. 18/ This assump-
tion vas based on the further assummiion that the cost of pre-

15/ See above p. 8.
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paration is borno by the grower. H/ Thesce pssumptions are
%¢ be taken as data which the Senate had in mind in passing
the Schwgllenbach amendment, ’

Section 13(a) (10) includes in effect, as onc of
its terms the Schwellenbach amendment. As a whole, it is
based on the second Biermann amendment, the last of a sgries
of amendments that dealt with this same goneral subjects
While agreeing with and reemphasizing Senator Schwellenbachts
assqmptio_ns ,» Congressman Biermonn and his colleagues in the
House of Representatives also referred to the lawer cost of
living ond easier working c.onditions in rural areas, differ-
ential freight rates, the benefit to rural areas conferred by
"farm factories," and the need i‘br glestio hours,

Turning from the Congressicnal assumptions of
fact to t.he diroct qﬁestion of "area_ of production", it is
to be noted that in the Senate the phrase "irmediate produc-
tion ares® was useds This implication of immediacy was bornev
out by subsequent discussion, Congress. .appnrently had no de=
sire to axempt plants }omted ot a considerable distange from
the farms: v&;ose produc;ts they usods

This conclusion is woll illustrated by the testie-

mony of Congressmen at the hearings:

_l_'ySee above ppe 17 and 24

(766)




- 28 -

Q ngrossman qu (Record pe 421): "a substantial

arca of production whore the farmers or orchardists wmight
bring their stuff to be grocessgd within a reasonable arca of
the packing or processing plent."

Congressman Pigrce (Becord p. 499): “How far
would you go? I know that quest@on came to my mind and to Mr.
Biermann when we wore talking about it. Well, we said eight
or ten miles, wherc the fruit is delivercd the first time,
and perhaps 20 miles in #m arca of production. You have got
to have somothing reasonable. But when thoy take them from
Hood River to Portland, 100 miles away, or 80 miles away,

I would not admit that,"

Congressman Potman {Record p. 774): "Congrgss
meent the general vicinity, the aroa where it was produced
not upon a particular farm.".

On the second principal criterion mentioned in
Congress, rural vs. urban areas, based largely on the dif=-

ference in cost of living, the record is also illuminatings

Congressman Robertson (Rocord p. 93): "It is
very cleer in my mind that tho House intended it to mean

what Mr. Biermann said it meant, and that was to putfthe

rural sgetions and tho small toyms on a differcnt basis
from the big cities in the adoption of the mew plan in

this country."

Underlying all thkis discussion.was the concern
of Comgress with regord to thy offost of inercased labor
coste on the farnor. This noods no illusbraion hero.

The roeord of the dobafes in Cengress cortains
- suggosttens of ofbor possible critoris such as the wwabor
of employoos in the plant, froight rate differentials,
adoguacy of labor supply, e#te. But for somp of these
_eriteria the evidence is contradictory and for others the
incorporation into a definition capable of adequate aduinis-
trotive clarity and gpplicable to fresh fruits and vegetables

is not foasible. The definition te be adopted must there~
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fore be dirgcted toward the relation of the plant to the
farmer with the threo qualifications of (1) goographical iu-
nediacy, (aQ rural character of tho community in which thé
plant is situated, and (3) relation of cost factbrs to the

farner®s income for his produca.

VII Distance frgg,gg{gg

It is aleer from the forggodng description that
there, is considerable veriation in the distanco that fruits
and vegetables move from tﬁa form to the preparing or first
processing ostablishment. Nevertheless it appears on
analysis that most of the long hauls occur when the pro-
duce is taken to an cstabliehment that has not been loented
to serve a produoing area but out of regard for markets,
labor supply, etc. This is true of a large part of the
canning induéfry, but it is ned true of any large part of
the packing industry. OClearly it was partly for this reason
that the representatives of the canning industyy found such
: difficulty in formulating a definition of "arsa of pro-
duction." Thue Mr. H. Thomas Austern, counsel for the
Nationel Camnere Association, stated with respect to "ares
of production™ (Record p. 527): "This concept is new to
wse It is mob & commen dencminetor of smything we know
in the indus#ry.“ Mr. Austern alse referrod (Record p. 519)
to "This mys£ical phrase,” and again (Record p. 541), te

"This weird subject." Finally, Mr, Austern, speaking again
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administration as to what this thing means, I lived through

highly perishable and (2) the radius of citrus fruit hgul-

= 30 =

as representative of the Natiomel Canncrs Association,
stated (Record p. 545), "I might say, alsc, I would be de=

lighted to come down and talk ¥ith any reprosentative of the

the enactment of this lg, and on the morning that I saw
this.I did not know wha®$ it went. When formally requestoed,
as counsol for the assog¢iation, to tell them what it mcans,
we gave them an accurate and complete answor, which was that

we did not know, and I have wo reason today, and no reason

at the hearing of all of this testimony, to have any fugther
knowledge of it."

As a result of the abeve éonsideraiions, the farm
to cannery distance is frequently not indig¢ative of a direct
rolationship between the location of the cannery and the

location of fho farms whose produce it cans. On the other

~ hand, most packing houscs arc located t¢ scrve & particular

fowming area, Therofore, it is usually safc to uasumo that
a long heunl ind;catoe & huul ont of the arce of yraduﬁtiea,

wwmmwaiaaf 2 Mtcmwwﬁ

mhmuodmumindoxtomfmckmew

vegetable mm \ﬁ.ﬁh%n areas of praduction.
# liborel shd practicel index cun be estublished

by oa annlysie of tho ferm to packing houwse wewinewl of

Californie citrus fruit, becausc (1) citrus fruit is not
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age over the exccllent Califorpic roads is longer on the
average than the haul of otﬁcr commogitics in California or
§1sowhorc, except where $he hauwls are affocted by location
of packing houscs with refercnge to accoss to consuming
markets, labor supply, ebc. lﬁf

Exhibit A=~ll shows thc shortest, the longest, and
the average haul to cach of the 188 California citrus pack=
ing houses, 12/’0no hundred eighty huve a moximum haul of
under 50_milcs, and only cight bave o moximum haul of ovor 
50 miles. Evidenco previously cited 20/ confirms the cone
clusion that it is proper to question whother a packing
housc receiving any kind of ffcsh fruit or vegotable from
more than 50 miles is within the arcn of production of such
produce. Howeover, since therc may be am occasi;;al gitua~
tion where the application of am arbitrary 50 il gule
wpuld be arbitrary in fact, some flexibility appcars desir=
Able. It will therefore be rocommondoé that no establishe
ment, othorwisc cligible,.be gonsidored within the aren of

production that draws its produce from = distanco greoater

. 18/ For these and other roasons citod above the
average haule of citrus fruit in Floridu may be somowhat

longer,

19/ Tho list includes two Arizomn houscs,

20/ Sce pp. 10, 11,
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« than 50 miles unless such establishmont shows by individual

application that the rule should properly beo relaxed for ite

VIIT Size of Cities

For reasons sect forth above, the anql&sié‘of the
actwl location of packing houses can furnish a practical.
7 guide in definiﬁg "arce of production." Using Exhibit Mo.

A~1l oncc more for'iilugtraﬁian, it appea rs that 173 arc
located in eitics or tawns of loss thasd 25,000 population
and only 15 in citios of more thaanS,OOO population, In
any ovent, $hc frequoent vse by C;ngrossman Biermann end -his
epllcagues of #orms like "open country" and "small’town,".
makos it unr&asonable to inelude in the oroa of production
cities with g gredtor population tham 25, 000. Howcver as
in thé casc of distancos, some flexibilityvis .
debiseile. Tt will Hhakefele bs yoomassdod Hhek, with the
same'provisiog for eoxception off individusal appliaction,‘no
ostﬁblishmont, otharwiée oligiﬁle, be considered within
the arca of production if it is located in a’ecity of

26,000 or groator population (Consus of 1930), 21/

e

21/ It may bo noted that "Consumer Incomes in the
United States" issuod by the Natiomal Rosourcos Committec,
of which cognizancé is tokon horein, doscribes citics of
. 2,500 to 25,000 as small eitios, and those of 25,000 or -
ovor as middlo=-sigzd.citiocs, lerge citiaﬁ, and motropolisos.
The Buropu of the Consus lists commnitios of under 2,500

as rural.
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IX Preperation and Processing For the Farmer's Account

As set forth above, increased labor costs in estabe
lishmeiés preparing or préceasing fresh fruits and vegetables
may be reflected in greater or less degree in lower net
prices received by the farmer for his produce. The extent
to which such increased costs migh¥§ be passed pack to pro-
ducers, absorbed by est&blishmant; preoparing or process=
ing the produce, or pessed on f@ consumers is not.readily
determinable. In general, the incrensed cost will be feld
more by the farmer when he retains title to the produce
that is prepared or proéessed for market. In some instances
the farmer may sell his produsts outright to a cammery, for
. example, in which cese he loses direct interest in the price
which @ill be obtained for these products form othor buyers,
while in other instences he may have the products prepared
or processed on a custom basis in which case he is directly
interested in the price that cen be obtained for the proe
pared or processcd products. From the standpoint of the
furmcr; the cstablishmen%kwhich buys lis produce may be
considersed to be his merket., The chiel iﬁtent of Congress
in adopting the earca of production concept was to frce.thc
_ fermer from any increased burden undoer the Pair Lebor Stonds

ards Act, It will therefore be recormonded thet employecs i estob-
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lishnments engaged in handling, packing, storing, drying,
preparing in their raw or natural state, or canning of pore=
"'ishable or seasonal frosh fruit; or vegotables for market
shall not be coﬁsidered as so cngaged within the arca of
production if thesc establichments do not preparc or process
.the producfs for the farmer's account.

X. Relation of Findings to Other Agricultursl Cormoditiecs

The recommendations which fﬁllow arise. out of the
facts, practices and circumgtances that characterize fresh
fruit and vegetable packing.houSGS, canneries, dry yards,
and warchouses. It thorofore appcars both approprinte and
necessary to say that theso findings of fact and rccormenda=-
tions cannot he takon or treated as precedents which necessa=

rily apply to other operations and employment which nay also

becone a subject of administrative action under Section 13
(ﬂ)(IO)o
Recoumendatiogs

Upon the whole record the undersigned concludes
and recommends that Section 536,2 as ﬁmended of Regulations
issued under the authority of Section 13{a)(10) of the Fair
Labor Standards Act of 1938 bo further amended by the
addition thereto of tﬁe following subsection lettered (e):
*\(e) With reépect to perishable or seasonal fresh
fruité and vogetablés, if he isbengagod in handling, packing,
drying, storing, preparing in their raw or naturai state, or}

cannihg'such products for market in an establishment which is
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located in the open country 'or a rural community and obtains
its products from farms in its immediate locality and per=
forms such operations for the account of the grower of such
products, As used in this subsection (e) "open country or

s Ferel omanity® ehall wet iuoluds ony ety of 25,000 or
greater population accor&ing to the 15th United States Census,
1930 and "immediaje locality" shall not include any distance
of more thun 50 miles, provided, hﬁwever,.that if the estab-
lishment is located in a somewhat larger city or obtains tho
products from a somewhat greater distance, and the nature of
the business and the type of operations arc similar to those
in compétitivo establishmonts included within the "arca of
production" under this subscction, the Administrator mey
dotermine that such establishment‘is also in the "“aroa of

production” on the basis of an individual applicgytion.

W -

Morice Do Vincent
Presiding Officer
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